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A defence available to the defendant under the lex loci delicti W Valid
commissi is equally available to him in English proceedings. In ^c*
^cMtlLanVy Canadian Northern Railway:}
A* N A fireman, in the course of his employment by the respondents, was
injured in Ontario owing to the negligence of a fellow servant. He
sued in Saskatchewan for the recovery of damages. The defence of com-
mon employment is recognized in Ontario but not in Saskatchewan.
Apart from other considerations affecting this case, which are
discussed below,2 it is clear that the appellant could be success-
fully met in the Saskatchewan action by the defence of common
employment.
If the wrongful conduct of the defendant is later excused by (c) Defen-
a competent authority in the country where he acted, as, for f^ij^j*
example, when an Act of Indemnity is passed by the local i*» loci
legislature, he has a complete defence to proceedings brought
against him in England. This was decided in Carr v. Fracis
Times &? C0.,3 and also, as we have seen, in Phillips v. Eyre.4The
latter was a strong case, since the defendant, in his capacity as
Governor, was a necessary party to the legislation upon which
he based his defence.
An English court will not hold a defendant liable for an act W.Nou
which the lex loci delicti commissi does not regard as creating a J[f""
liability enforceable in the courts. By that law the plaintiff may fc*
indeed be entitled to recover compensation from the defendant,
but in order to succeed in England he must prove that he
is entitled to sue for damages in respect of a wrongful act.
This appears to be the effect of the Privy Council decisions
-in Walpole v. Canadian Northern Railway^ widi McMillan v.
Canadian Northern Railway.** The facts of the latterhave already
been partly given.7 There was, however, this further obstacle
in the way of the appellant's success.
"*""   ^ ^
The Workmen's Compensation Act of Ontario, after providing that
an employer should be liable individually to pay compensation at a
fixed scale to any workman injured in the course of his employment,
directed that no action should lie for the recovery of the compensation,
but that all claims should be determined by a Board specially established
for the purpose.
In a case of this description, when action is brought in a foreign
country the first question that requires consideration is one of
1 [1923] A.C. 120.	2 Infra	3 [1902] A.C. 176.
4 Supra, pp. 284-5.       s [T923J A«C. 113-	ft [1923] A.C. 120,
7 Supra.
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